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(i) 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


I. 

Whether the appellant, a passenger on a common carrier, injured 
by a sudden and violent stop of the carrier, is entitled to a directed 
verdict where the appellant relies upon the presumption of negligence 
arising from such facts and the carrier relies upon sudden emergency 
but fails to establish affirmatively in the evidence that it was exercising 
the highest degree of care for the safety of its passengers under the 

conditions leading up to and resulting in the emergency. | 


I. 

Whether the appellant, a passenger on a common carrier, injured 
by a sudden and violent stop of the carrier, is entitled to a directed 
verdict where the evidence of the carrier establishes that the driver 

, immediately prior to the stop was not giving full time and attention to 
_ the operation of the carrier. 


Ii. 

Whether the burden of proof is on the common carrier where the 
appellant relies upon the presumption of negligence arising from the 
facts of a sudden and violent stop and the resulting injuries and the 
carrier relies upon sudden emergency to avoid liability. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit — 


No. 14, 350 


ELIZABETH QUISENBURY, | 
| Appellant, 
v. ! 
CAPITOL GREYHOUND LINES, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


STATEMENT OF THE CASE : 


The plaintiff, Elizabeth Quisenbury, brought an action against 
the Capitol Greyhound Lines, Inc., for damages for injuries sustained 
as a result of the negligent operation of a Greyhound bus on which she 
was a passenger. The defendant denied negligence and relied on the 
sudden emergency doctrine. ! 


The plaintiff alleged, and her evidence tended to prove, that on 
the morning of September 3, 1954, she was a passenger on the defen- 
dant's bus coming from Leesburg, Virginia, to Washington, D.. €.5 
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and that the bus driver stopped at Fourteenth and K Streets to dis- 
charge a passenger (J. A. 6, 14); after which time the plaintiff rang the 
buzzer to get off the vehicle at Thirteenth Street, N.W. (J.A. 6). In 
expectation of being permitted to get off, she arose and walked from 
the rear to the front of the bus, standing behind the bus driver in 
readiness to alight at the stop. But after the bus reached the antici- 
pated stop at Thirteenth Street, the driver picked up speed and plain- 
tiff noticing this fact, spoke to the bus driver stating that "she had 
buzzed back there because she wanted to alight at Thirteenth Street" 
(J. A. 6). Whereupon the bus suddenly came to an abrupt halt, which 
was so violent that it threw the plaintiff against the windshield of the 
bus and caused her to fall down the stairwell (J. A. 6). She testified 
that the bus driver then assisted her up to the front seat; that he there- 
after pulled up to an island and offered to put her off; but that because 
of her injuries, she refused, (J. A. 8) choosing to ride on to the bus 


terminal where she was given a form to fill out. 


The plaintiff testified, also, that the bus driver told her, "that the 
sudden halt was necessary because a car suddenly, '' and unforseeably, 
turned into the path of the vehicle, but she further testified that she had 
seen no car from the position she occupied just behind the bus driver at 
the time of the abrupt halt (J.A. 7, 8, 10). 


At several points the evidence was sharply contradictory; the 
plaintiff stating that she saw no taxicab from her position behind the 
driver, the bus driver testifying that there was a cab causing the sud- 
den halt; the plaintiff testifying that she was thrown down the stairwell, 
and the bus driver stating that she was not; the plaintiff testifying that 


she rang the buzzer, and the bus driver stating that he heard no buzzer; 
and had no knowledge that the plaintiff was behind him until she was 
thrown against the windshield. (J.A. 6, 7, 8, 15, 16, 17, 18) 
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The bus driver testified that company rules forbade discharging 
passengers at bus stops on 13th and K Streets, but that he did offer to 
discharge the plaintiff across the intersection, after the injury. 

His testimony was inconsistent. He testified at one point, on direct 
examination, that he looked in the left hand corner of his bus and saw 
the taxicab right there and upon him (J. A. 18) and that the cab came 
from. his left side and cut him off very sharply (J. A. 18-20). But later 
on cross examination, he stated that he looked neither to the right nor 
the left, but kept his vision straight ahead and saw no car along his 
Side, until he was forced to stop abruptly by the appearance of a taxicab 
directly in his path (J.A. 18). 


At the close of the evidence the plaintiff moved for a directed 
verdict on the ground that the carrier had failed to establish affirm - 
atively by the evidence that it was exercising the highest degree of care 
for the safety of its passengers, under the conditions leading up to, and 
resulting in the alleged emergency. The court denied the motion ob- 
serving "there is nothing to show that he was," [negligent] (J. A. 21). 
Moreover, since the testimony of the bus driver developed that he was 
not attentive to the conditions within the bus, nor observing the sur- 
rounding traffic hazards, either directly, or by use of either of the three 
mirrors with which the bus was equipped, (J. A. 18-19) it is proof that 
the bus driver failed to give his full time and attention to the operation 
of the bus and on this further basis the plaintiff moved for a directed 
verdict (J. A. 21). 


The court charged the jury, inter alia, that the burden of proof 
was on the plaintiff to prove negligence (J. A. 23, 24) and later charged that 
the burden of proof was on the defendant to show that he did not negli- 
gently cause the emergency and that the sudden emergency did in fact 
exist (J.A. 23, 24). 
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From the court's refusal to direct a verdict for the plaintiff and 
asserting as error, the conflicting charges on the burden of proof, and 
the charge that the plaintiff had the burden of proving the defendant's 
negligence, the plaintiff appeals. 


SUMMARY OF ARGUMENT 
I. 

In a case where the appellant-passenger on a common carrier 
alleges injury as a result of the negligent operation of the vehicle by the 
carrier's employee and the carrier relies on the sudden emergency 
_ doctrine as a defense, the appellant has established a prima facie case 
_by showing with uncontradicted testimony that she was a passenger on 
the said vehicle and that she sustained injuries as the result of a sudden 
and violent stop of the bus; and at this point it becomes the carrier's 
duty to show affirmatively that it did not negligently create or contribute 


to the creation of the emergency; and where, as here, the driver fails 


| to offer affirmative evidence that he was exercising the highest degree 


of care under conditions leading up to and resulting in the emergency, 
the appellant-passenger is entitled to a directed verdict, by reason of 

_ the driver's failure to acquit himself of the mandatory presumption of 
negligence, which in the sudden stop cases is conclusive upon the trier 
_ of facts in absence of proof tending to rebut it. 


Ii. 

But in this case an additional ground for a directed verdict exists, 
3 for here the defendant bus driver, in addition to his failure to show af- 

_ firmatively that he was exercising the highest degree of care under the 

_ circumstances, leading up to and resulting in the emergency, actually 
offered testimony from which lack of due care must be inferred, in that 
_ his testimony clearly showed that he was not giving full time and atten- 
tion to the operation of the carrier at the time of the sudden and violent 
_ stop. 





Ii. | 

Where the trial judge instructed the jury that "the plaintiff in this 
case has the burden of proving by a preponderance of the evidence, ... 
that the bus driver was negligent in the operation of the bus on Septem- 
ber the 3rd, and further that as a result of that negligence she sustained 
injury" - but later in a further charge instructs the jury that as to the 
defense of sudden emergency ... "The burden of proof is on the defen- 
dant to establish that the sole proximate cause of the accident was the 
negligence of the third party in the operation of the automobile...", 
the instructions were conflicting and thus, impossible for the jury to 
apply, resulting in fact in a direction advising the jury that the appellant 
must prove negligence by a preponderance of the evidence, and, on the 
other hand, that the defendant must negate negligence by a preponder- 
ance of the evidence, and this, it is submitted, must result in con- 


fusion, constituting sufficient grounds for reversal. 


: 
Further, affirmatively, it is the appellant's contention that in the 


common carrier cases involving sudden emergency, the burden of proof 
is upon the carrier. This proposition is consistent with the principles 
by which the burden of proof is allocated and is sound in light of the 
judicial policy relative to carrier liability for injuries to passengers. 
Sudden emergency is an affirmative defense. Moreover, experience 
teaches us that passengers are not always ina position to know the 
facts of the unfortunate circumstances; and where this is so, the bur- 
den of proof should be upon the party having the knowledge or superior 
knowledge of the facts. Moreover, this court has placed upon the com- 
mon carrier a special responsibility, namely: the exercise of the 
highest degree of care for the safety of its passengers commensurate 
with the hazards involved. Placing the burden of proof upon the car- 
rier in the sudden emergency would be in line with this judicial policy. 
As a practical matter the burden of proof in sudden emergency cases 
must be on the carrier for otherwise the probability of recovery by the 
| 


- 
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injured passenger is reduced to zero. Faced with an uncontradicted 
and uncontradictable explanation of the sudden emergency by the carrier, 
and with the burden of proof assigned to the injured passenger, the trier 
of facts will have no other course open but to find for the carrier. And 
this would be true even though the alleged sudden emergency is no more 
than a figment of the carrier's imagination. 


ARGUMENT 


E 


A PASSENGER ON A COMMON CARRIER INJURED BY A SUD- 

DEN AND VIOLENT STOP OF THE CARRIER IS ENTITLED 

TO A DIRECTED VERDICT WHERE THE PASSENGER RELIES 

UPON THE PRESUMPTION OF NEGLIGENCE ARISING FROM 

SUCH FACTS AND THE CARRIER RELIES UPON SUDDEN E- 

MERGENCY BUT FAILS TO ESTABLISH AFFIRMATIVELY 

THAT IT WAS EXERCISING THE HIGHEST DEGREE OF CARE 

UNDER THE CONDITIONS LEADING UP TO AND RESULTING 

IN THE EMERGENCY. 
Procedurally the appellant established a prima facie case by show- 
ing that she was a passenger on the appellee's bus and that she sustained 
injuries as the result of a sudden, unusual and violent stop of the bus. 
On these basic facts -- facts which were not denied by the appellee but 
in fact confirmed by the carrier's evidence -- a presumption that the 


appellee was negligent arose in favor of the appellant. 
"... and it is a generally understood and accepted rule 
in cases of this kind that the fact of the unusual and 


violent stop is factually sufficient within itself to es- 
tablish a prima facie case in favor of the passenger 


Wichita Transp. Corporation v. Braly, 
150 F (2d) 315, 317 (9th Cir. , 1945); 
Cole v. Capital Transit Co., 90 U.S. 


_ App. D.C. 289, 195 F (2d) 568 (1952). 

At this juncture and in view of its defense of sudden emergency, 
it was the duty of the carrier to go forward and introduce evidence with 
respect to two situations: 1. That the carrier did not negligently 
' create or contribute to the creation of the emergency, and 2. that the 


a 
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carrier did not act negligently when faced with the emergency. It is 
with respect to the former that issue is now drawn in this Court. 


It became the duty of the appellee to show that the sudden and 
violent stop was caused by circumstances beyond the control of the 
driver while exercising the highest degree of care and caution. Wichita 
Transp. Corporation v. Braly - supra. Or in the words of this Court 
as stated in Cole v. Capital Transit Co., 90 U.S. App. D.C. 289, 290, 
195 F (2d) 563, 569 (1952) and repeated in Loketch v. Capital Transit 
248 F (2d) 600, 611, (1957): 


ae 9 


Company, __U.S. App. D.C. 


. Here the company, for the safety of its passengers 

is held to the highest degree of care commensurate with 

the particular hazards involved, which, as to this case, 

means all the care and caution which a motorman of rea- 

sonable skill, foresight and prudence could fairly be ex- 

pected to exercise under the conditions leading up to and 

resulting in the collision ... The crucial question is not 

what the motorman did after he was faced with the emer- 

gency of the Barnes car, but how he happened to become 

involved in that emergency." | 

The lesson of these cases is evident. Before the doctrine of sud- 
den emergency can be invoked the carrier must affirm atively negate 
negligence leading to the emergency. In this case the carrier failed 


to do so. 


Between 14th and 13th on K Street, the appellant rang the buzzer, 
went to the front of the bus from a rear seat and stood behind the driver. 
On the other hand, the driver did not hear the buzzer, notice the ap- 
proach of the appellant or her position behind him until he was spoken 
to, and then brought the bus to sudden and violent stop which caused 
other passengers to scream. He first noticed the appellant when she 
went hurdling against the windshield of the bus. Although the driver 
had mirrors to view the passengers within the bus, he did not use them. 
The driver testified that prior to the stop he was traveling at a speed of 
15 to 20 miles an hour, but this is of course equivocal unless there is 
a full explanation of the traffic hazards at the time. Moreover, it 
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‘appears that at one time in his testimony he observed the taxicab be- 
fore it crossed in front of the bus; at another time, he did not so ob- 
serve it until it was directly in front of him. To summarize, the sum 
and substance of the testimony of the appellee's driver did not amount 
to evidence that the driver was exercising the highest degree of care 
under conditions leading up to and resulting in the emergency. Quite 
to the contrary, lack of due care is to be inferred from the testimony. 


Moreover, the appellee offered no testimony regarding the partic- 
ular hazards of the street at the time, the foreseeability of some emer- 
gency arising, nor any testimony of the driver's awareness of possible 
hazards within the bus to the passengers by reason of their position. 


Whatever may be the principle applied in other fact situations, 

it is submitted that, in common carrier cases of sudden and violent 
stop due to a sudden emergency, the plaintiff relying upon the pre- 
sumption of negligence, is entitled to a directed verdict if the defendant 
fails to offer evidence with respect to an essential part of its defense, 
_in this case, evidence showing that the appellee's driver exercised the 
highest degree of care in events leading up to the emergency. 


In the Braly case, cited with approval by this court in the Cole 
and Laketch cases, it was observed: 


"The bus driver, however, does not acquit himself of 
the presumption of negligence arising out of the un- _— 
usual and sudden stop by showing that he exercised 
proper care in bringing the bus to as smooth a stop 
as possible to keep from hitting the car... Having 
been faced with the necessity of stopping the bus in 

a manner to cause injuries to the passengers, it be- 
came the duty of the appellant [carrier] to show to 
the satisfaction of the jury that it did not negligently 
create or contribute to the creation of the emergency 
which necessitated the ‘sharp, unusual and violent' 
stop. Wichita Transp. Corporation v. Braly, supra, 
p. 317. 
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Since the bus driver must acquit himself of the presumption of 
| 


negligence by offering evidence sufficient to satisfy the jury that he was 
not negligent, then the only sound view that can be taken of the Braly 
case is that the presumption of negligence in the sudden stop cases is a 
mandatory presumption, which in absence of proof or of the insufficiency 
of proof, is conclusive upon the trier of facts. So viewed, the plaintiff 
is entitled to a directed verdict wherever there is an absence of proof, 
or proof on part of the carrier which any reasonable jury would find 
insufficient to overcome the presumed fact of negligence. 


Nevertheless, the trial court observed as follows: 


ON PLAINTIFF'S MOTION FOR DIRECTED VERDICT 

MR. WASHINGTON: I would like to make a motion for a 
directed verdict. We rely on the same case. 

THE COURT: Well, your motion is denied, too. 

MR. WASHINGTON: May I state the ground? 

THE COURT: Yes. ! 

MR. WASHINGTON: The defendant relies on sudden emer- 
gency in this case. Under the decision in this case the defendant must 
also show that he was not negligent in the events leading up to this sud- 


den emergency. 
THE COURT: There is nothing to show that he was. (J.A. 21) 


Consequently, since there was no affirmative —— offered by 
the appellee relative to the highest degree of care immediately prior 
to the emergency, the trial court erred in denying the appellant's 
motion for a directed verdict at the close of the appellee's case and in 
submitting the issue to the jury. . 
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Il. 


A PASSENGER ON A COMMON CARRIER, INJURED BY 

THE SUDDEN AND VIOLENT STOP OF THE CARRIER, 
ISENTITLED TO DIRECTED VERDICT WHERE THE EVI- 
DENCE OF THE CARRIER ESTABLISHES THAT THE DRIVER 
IMMEDIATELY PRIOR TO THE STOP WAS NOT GIVING FULL 
TIME AND ATTENTION TO THE OPERATION OF THE CAR- 
RIER. 


The record is bare of any evidence that the driver of the bus was 
conscious of the hazards and conditions inside the bus, or of the normal 


hazards encountered in the operation of any vehicle upon city streets. 


The sum total of the driver's testimony revealed that he did not 
use either of the three mirrors with which the bus was equipped (J. A. 
20) to ascertain conditions within or without the bus; that he was un- 
conscious of the movement of passengers within the bus, and more 
particularly, the movement of the plaintiff from a seat near the rear 
of the bus to a standing position directly behind him. 


In approaching the intersection at 13th and K Streets, the traffic 
_ light was green and increasing speed to make the light, the bus-driver 
testified that he saw the unidentified car from the left side of his bus, 

_ and later the bus driver testified that he first saw the automobile when 
_ it was directly in front of the bus (J. A. 18). 


The bus driver testified further that he stopped the bus to avoid a 
collision with the unidentified car; however, plaintiff testified that the 
operator showed absolutely no reaction until she spoke to him, and 
stated that she wanted to alight there. At that moment the driver | 
brought the bus to a sudden and violent stop (J.A. 18). Query, whether 
_ the bus was brought to a sudden and violent stop, due to an emergency 
created by an unidentified car, or because of plaintiff's request? In 
any event, the driver's testimony establishes his failure to give full 
time and attention to the operation of the vehicle, and this position was 
called to the trial court's attention on the appellant's motion for a direc- 
ted verdict (J. A. 21). | 
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Under the laws of the District of Columbia, and the traffic regu- 
lations adopted pursuant thereto, failure to give full time, and attention 
to the operation of a (motor) vehicle, is negligence per se. 


Negligence in this regards as well as the negligence resulting 
from the carrier's failure to observe the high standard of care for the 
safety and protection of its passengers, resulted in plaintiff's injuries. 
On this basis, appellant submits that she was entitled to a directed ver- 
dict. | 


Il. 


THE BURDEN OF PROOF IS ON THE COMMON CARRIER 
WHERE THE INJURED PASSENGER RELIES UPON THE 
PRESUMPTION OF NEGLIGENCE ARISING FROM THE 
FACTS OF A SUDDEN AND VIOLENT STOP CAUSING IN- 
JURIES AND THE CARRIER RELIES UPON SUDDEN EMER- 
GENCY TO AVOID LIABILITY. 


In the instructions to the jury the trial court stated that "the 
plaintiff in this case has the burden of proving by a preponderance of 
the evidence, one, that the bus driver was negligent in the operation of 
the bus on September the 3rd, that further that as a result of that negli- 
gence she sustained injury." (J.A. 23) Later, the trial court stated: 

"In this case the defendant has asserted an affirmative 

issue that the cause of the injury was attributable to the 

negligence of an automobile driver who suddenly without 

warning cut in front of the bus, necessitating the bus to 

stop, and in that state of the case of burden of proof is on 

the defendant to establish that the sole proximate cause 


of the accident was the negligence of the third party in 
the operation of the automobile." (J.A. 23) 


To these instructions the appellant entered an objection (J. A. 27). 


The instructions were conflicting and hence impossible of appli- 
cation. On one hand, the jury was advised that the appellant must prove 
negligence by a preponderance of the evidence, and on the other, that | 
the defendant must negate negligence by a preponderance of the evidence. 


Fs 


ie. dain 


rr 
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Apart from the confusion which must have resulted, itis impossible 
to ascertain where the jury placed the burden of proof, or whether by 
reason of the conflict, the jury ignored the issue entirely. Whatever 
the position taken by the jury, the appellant urges that the conflict in 

itself is a sufficient ground for reversal. 


Affirmatively, it is the position of the appellant that in the sudden 
emergency cases, where the injured passenger relies upon the pre- 
sumption of negligence, the burden of proof is on the carrier. 


This proposition is consistent with principles by which the burden 
of proof is allocated and is sound in light of the judicial policy relative 
to carrier liability for injuries to passengers. While it is true that in 

negligence cases the burden of proof is upon the plaintiff, where as 
here, the carrier purports to escape liability by an affirmative defense, 

| then the burden is upon the defendant to establish the facts of that de- 
fense. This does not mean a shifting burden for the burden is upon the 
carrier from the beginning. Gleeson v. Virginia Midland R'd Co., 140 
U.S. 435, 11 Sup. Ct. 859 (1891); Weber v. Chicago, R.I. & P. Ry.Co., 

175 Ta. 358, 151 N.W. 852 (1915); Green v. Baton Rouge Bus Co., La. 

66 S (2d) 344 (1953); Cincinnati, Newport and Covington Ry. Co. v. Rothe, 
252 S. W. (2d) 668 (1952); Heidt v. People's Motor Bus Co., 9S. W. (2d) 
650; (see generally Blashfield, Cyclopedia of Automobile Law and 
Practice, Vol.9, Sections 6129, 6151 (1941). 


: Apart from the character of the carrier's defense, experience 
teaches that passengers in common carriers are not always in a position 
_to know the facts of untoward happenings. The sudden stop or start, the 
violent lurch, the howl of brakes - these and similar interruptions ‘to 
‘the journey of the carrier may or may not be seen or heard by the pas- 
senger. Another traditional doctrine often repeated by the courts is 
_that where facts lie peculiarly within the knowledge of a party, he should 
have the burden of proving them. Clearly in the sudden emergency car- 
“rier cases, where the injured passenger relies upon the presumption of 
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negligence, this doctrine should be accepted. McCormick, on Evidence 
p. 675 (1954). 


This court, as well as other courts in this country, has placed 
upon the common carrier a special responsibility. For the safety of 
its passengers the common carrier is held to the highest degree of care 
commensurate with the particular hazards involved. In other words, 
only slight negligence need be shown to establish carrier liability. It 
is obviously a rule designed to promote the maximum amount of pro- 
tection for safety of passengers in areas of mass transportation with- 
out the imposition of strict liability without fault. In line with this 
judicial policy and to afford a measure of enforcement, it is apparent 
- that the burden of proof should be upon the carrier in situations such 
as those presented by the instant case. As one eminent legal scholar 


observed: 

"Such a policy seems desirable only in cases, 
such as those of carriers-and bailees, where 
some special responsibility assumed by the 
defendant justifies placing upon him the bur- 
den of proof, requiring him to exonerate him- 
self by a preponderance of the evidence or 

make good the loss. In such a case, the bur- 
den should rest upon him even where the plain- 
tiff offers the direct testimony of eye witnesses, 
and such a policy does not seem to be connected 
with res ipsa loquitur at all." ........:5...... 
There is considerable support for the position 
that a presumption arises, or even that the bur- 
den of proof is shifted, in actions of passengers 
against carriers, where a special responsibility 
has been undertaken." Citing cases. Prosser, 
Law of Torts, pp. 213, 214 (1955). | 


As a practical matter, the burden of proof in the sudden emer- 
gency situations must be assigned to the carrier. For example, take 
the circumstances of the instant case. Proceeding on the presumption 
of negligence the appellant testified that there was a sudden and violent 
stop of the bus which caused injuries to her and rested. That was as 
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far as the appellant could and did go in her testimony, for she had no 
other facts available to her. On the other hand, the record reveals that 
the carrier admitted in testimony, not denied, the basic facts of the 
appellant's case. The carrier then offered in evidence the additional 
facts within its knowledge regarding the alleged emergency which arose. 
This evidence was uncontradicted and could not be contradicted because 
of the lack of knowledge on part of the appellant. Moreover, the driver's 
testimony was not corroborated by any other person, nor was the al- 
leged cause of the emergency present to explain his part in the events. 
Hence, the case was submitted to the jury with the plaintiff relying on a 
presumed fact (negligence) and the carrier upon uncontradicted and un- 
corroborated evidence which could not in fact be rebutted. 


In this situation, unless aided by a rule casting the burden of 
proof upon the carrier, the uncontradicted and uncorroborated evidence ~ 
of the carrier will prevail and the jury verdict will be obvious, that is, 
if in fact the injured passenger escapes from a directed verdict in favor 
of the carrier. Appellant cannot say that the instant case is typical nor 
can be regarded as atypical. In any event, in placing the burden of 
proof upm the carrier the trier of facts would become more certain. 

The truth of the circumstances would become more evident, and toa 
measure, the passenger would be less at the mercy of his carrier where 
possibly the alleged other vehicle is nothing more than a figment of the 
carrier's imagination. 


If in the sudden emergency cases the Cole case, supra, assigns 
the burden of proof to the plaintiff, then the appellant respectfully urges 
this Court to reconsider that position. And in addition to the cases and 
authorities aforementioned, the appellant suggests that the Braly case, 
cited by this Court with approval, by implication if not by expression 
recognizes that the burden of proof is on the carrier. Wichita Transp. 

Corporation v. Braly, supra, p. 317. 


> a 
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CONCLUSION ! 

For the reasons aforesaid, the appellant respectfully contends 
that she was entitled to a directed verdict, and further, that the bur- 
den of proof was upon the appellee. Accordingly, the trial court erred 
in denying her motion for a directed verdict, in that the jury was given 
conflicting instructions, and in instructing the jury that the burden of 
proof was upon the appellant. : 


Appellant respectfully urges that the judgment below be reversed. 


JAMES A. WASHINGTON 

J. LEON WILLIAMS 
2000 - 9th Street, N. W. 
Washington, 5. C. 


Attorneys for Appellant. 
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JOINT APPENDIX 


. 98 [Filed October 19, 1955] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 


Elizabeth Quisenbury 
712 Decatur Street, N. W. 
Washington, D. C. 


vs. 


Civil Action No. 4623-55 


Capitol Greyhound Lines, Inc. 
1110 New York Avenue, N. W. 
Washington, D. C. 

H. Ramsey, General Manager 


Fe a ee ee ee Nee Nee ee” 


COMPLAINT FOR DAMAGES : 
(Personal Injuries) | 


Comes now the Plaintiff by and through her Attorney, J. Leon 
Williams, and respectfully represents to this Honorable Court as follows: 

1. That Jurisdiction of this Court is evoked by virtue of the 
amount in controversy being in excess of three-thousand dollars ($3, 000. 00) 
exclusive of costs. | 

2. Plaintiff is a citizen of the United States, and a resident of the 
District of Columbia, and files this complaint in her own right. 

3. That the Defendant is a corporation, engaged in the business of 
public interstate transportation of passengers, to and from the District 
of Columbia, with offices located at 1110 New York Avenue, N. W. 

4. That on Friday morning, September third, 1954 at about 11:25 
(eleven-twenty five) o'clock, Plaintiff was a passenger on a Greyhound 
bus operating between the City of Leesburg, vineinih and Washington, 
D. C.3 

5. That subsequent to the bus' entrance into the City of Washington, 
that Plaintiff did so inform the driver of said bus, that she was desirious 
to alight therefrom, at the street intersections of Thirteenth and K Streets, 
N. W. 
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6. That as the bus approached the intersection of Thirteenth and 
K Streets, N.W. and while Plaintiff was standing beside the exit door, 

99 awaiting to alight, when due to the negligent, careless and wanton 
operation of said vehicle, by the Defendants, that the Plaintiff was there 
and then, by the sudden violent, short, and abrupt halting of the forward 
movement of said bus, thrown violently towards the front of said bus, and 

_off her balance, causing Plaintiff to fall and to strike her head against the 
instrument panel of the bus, and to strike her left knee and also striking 
Plaintiffs' lower back bone (sacro-iliac). 

7 7. That as the direct and effecient results of the Defendants’ own 
careless and reckless negligence, the Plaintiff was thereby, injured 

_ seriously and gravely, and she was hereby required to secure expensive 
medical treatment for: 

a. Severe lumbo-sacral strain; 
b. Sacro-iliac disease left, moderate severe 
Gs Possible - herniated vertebral disc; secondary 
injury; 
d. Sciatic neuritis left severe (Secondary to "b"); 
e. Effusion of left knee joint, subsided. 
8. That as a further direct and proximate result of the Defendants' 
negligence, Plaintiff was caused to suffer great and grave pain and 
damages in connection with the aforesaid injuries, in that, 

: Plaintiff has been compelled to stay away from her place of em- 
ployment, at the Veterans Administration, due to her injuries aforesaid, 

_ for various periods of time, from September 3, 1954 through May 31, 

- 1955 for about 25 (twenty-five) days. 

| 9. That as a further direct and proximate result of the Defendants' 

, negligence, that the Plaintiff did suffer physical damages and injuries 
aforesaid, whereby she has been compelled to expend the sum of($563. 00) 
five-hundred-sixty-three dollars for medical services and medicines; 

- together with the loss of salary for (25) twenty-five days, at the rate of 

($9.90) nine dollars and ninety cents per day, totalling eight-hundred and 
ten dollars and fifty cents ($810. 50). 
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100 10. That as the direct and proximate result of the Defendants' 
wanton and reckless negligence, Plaintiff was caused to suffer great and 
grave physical pain and suffering in the sum of fifty- -thousand dollars, 
besides costs of this suit. 

WHEREFORE, the premises considered, Plaintiff prays: that she 
be granted judgment in the sum of fifty-thousand eight hundred and ten 
dollars and fifty cents ($50, 810.50), plus interest and costs of this suit. 

2. A trial before a Jury, of all issues herein. _ 

And for such other and further relief as to the Court may seem 
just and proper. : 


/s/ Elisabeth Quisenbury 


District of Columbia, SS: 
Elizabeth Quisenbury, being first duly sworn on oath, according to 
law, depose and saith that she has read the foregoing complaint by her 
subscribed and understands the contents thereof; that matters stated of 
her own knowledge are true and those stated upon information and belief, 
she believes to be true. 
/s/ ae Quisenbury 
[JURAT, dated June 8, 1955. ] | 


101 [Filed November 3, 1955] 
ANSWER | 
Now comes the defendant, by its attorneys, McInerney & McCarthy, 
and for answer to the Complaint filed herein states that it is not required 
to answer the allegations contained in Paragraphs One (1) and Two (2); 
admits the allegations contained in Paragraphs Three (3) and Four (4); 
denies the allegations contained in Paragraphs Five (5) and Six (6); has in- 
sufficient information with which to form a belief regarding the allegations 
contained in Paragraphs Seven (7), Eight (8), Nine (9) and Ten (10) and 
denies the same; and for a 
FIRST DEFENSE, states that the Complaint fails to allege a cause 
of action either in law or in fact which would entitle the plaintiff to re- 
cover from this defendant; and for a 
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| SECOND DEFENSE, states that the plaintiff was guilty of contri- 
-butory negligence, which is a bar to her recovery; and for a 
THIRD DEFENSE, states that while the plaintiff was a passenger 
on the motor vehicle of this defendant another vehicle operated by a per- 
- son unknown to this defendant in a careless and negligent manner caused 
the said vehicle to be operated in such a manner that it was necessary for 
the operator of the defendant's vehicle to stop the vehicle of this defendant 
102 and the injuries and damages, if any, sustained by the plaintiff were 
_ due to the negligence and carelessness of the operator of the other vehicle 
and not due to the negligence and carelessness of the operator of defen- 
- dant's vehicle. 


McINERNEY & McCARTHY 
617 Albee Building 

1426 G Street, N. W. 
Washington, D. C. 
Attorneys for Defendant 


By /s/ Edward C. Donahue 
[Certificate Of Service] 


105 [Filed November 19, 1957] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 13th day of Novem- 
ber, 1957, before the Court and a jury of good and lawful persons of this 


_ district, to wit: 
Benjamin F. Morris | Gladys. E. Harkness 
Howard W. Pitts Joseph A. Willett 
Willard G. Brubaker Lawrence W. King 
Joseph S. Furr James Harrington 
Marie O. Thompson Wade H. Holmes 
Raymond Fulmore Anthony J. Basile 


who, after having been duly sworn to well and truly try the issues 
between Elizabeth Quisenbury, plaintiff and Capital Greyhound Lines, Inc., 
defendant and after this cause is heard and given to the jury in charge, 


9) 
they upon their oath say this 19th day of sian 1987, that they find 
for the defendant against said plaintiff. 
WHEREFORE, it is adjudged that said plaintit take nothing by 
this action, that said defendant go hence without day, be for nothing held 
and recover of plaintiff his costs of defense. : 
HARRY M. HULL, Clerk, 


By /s/ John G. Thomas 
By direction of Deputy Clerk. 


Judge /s/ Edward M. Curran | 


108 [Filed December 26, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 26th day of Decemiler, 1957, that 
Elizabeth Quisenbury, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 9th day of December, 1957 in favor of the defendant 
against said Elizabeth Quisenbury. 


/s/ J. fads Williams 
Attorney for 


/s/ Elizabeth Quisenbury 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
42 Washington, D. C. 
_ [Filed Feburary 3, 1958] | Thursday, November 14, 1957 
The trial was resumed at 10 a.m. today, before Judge EDWARD 
M. CURRAN and the jury. 
* cd a * 
44 Thereupon 
ELIZABETH S. QUISENBURY, | 
the plaintiff, being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. WILLIAMS: 
Q. Will you state your full name, madam? A. Elizabeth S. 


-Quisenbury. 
* * ss * 
45 Q. Now, Mrs. Quisenbury, directing your attention to September 


the 3d, 1954, in the morning around ten-thirty or eleven o'clock, where 
were you? A. I was on the Greyhound bus, coming in from Leesburg, 
Virginia, at the corner of 13th and K Streets, Northwest. | 
Q. Now could you tell us, Mrs. Quisenbury, do you recall when 
you first entered into the District of Columbia from Virginia? A. Yes. 
'The bus pursued a route out K Street to the terminal, that is, it turns 
into K Street from 22d, around the Washington Circle, and on out K 
Street to the terminal. 
Q. Isee. Now did there come a time when you decided you wanted 
to get off the bus? A. Yes. 
Q. And where was that, and what did you do, if anything? A. Well, 
after the bus had stopped at 14th and K, I pulled the buzzer -- it had started 
off from that point -- as I wanted to get off at 13th and K, to catch the J-6 


bus at that corner. I rang the buzzer, and then I got up from my seat and 
46 walked slowly to the front of the bus. 
: Q. All right. Now did you have any packages with you? A. Well, I 
had my coat and a small package in my arm. 
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Q. Isee. Now did anything unusual happen? A. Well, when we 
approached the corner of 13th and K, the bus seemed to take on a little 
more speed. AndI then remarked to the driver -- he had passed then 
the stop -- and I said I wanted to get off there. And in just no time it 
seems that he stopped suddenly and I was into the windshield, and then I 
fell down into the steps of the bus. ! 

Q. Now as a result of that did you receive any injury? A. Well, I 
received injuries to my knee, to the left knee, and my head. I was ter- 
ribly shaken up and in a state of shock. I hada violent headache. I had 
no bruises on my head, but I hit my head so hard it gave me a violent 
headache at the time. 

And right after falling, the bus driver helped me up. And I said, 
"Oh, my goodness, what happened?" He said, "A car ran in front of me, 
and I had to stop that way to avoid an accident." : 

+ 3 * * x | mK 

47 Q. When you had reached the terminal, what did you do, if any- 
thing? A. Well, they took me in to a little office - and they gave 
me a form, something to sign. : 

Q. Were you given any medication at all there? A. No, not there. 
I was taken away from the terminal, in a cab. 

Q. While you were there at the terminal, did you have any conver- 
sation with anybody about the accident, or did you do abe about it? 
A. Well, I filled out this form. 

Q. You filled out aform? A. I filled out a form they gave me, 


1 
| 
\ 


concerning the accident, and the time and place of the accident. 
Q. And do you recall anything else that you placed on the form? 
A. Well, I think I, under the remarks, I did say that it occurred at 
this point, and that the bus driver, I didn't say that he had told me that, 
48 but he told me that a car ran in front of him to avoid an accident. 
And I put that statement on the statement, that the accident was caused 
by a car running in front of the bus. | 


Q. Now at the time, Mrs. Quisenbury, when you say you spoke to 
the driver, where were you standing in the bus? A. ! Right near the 
driver's seat. . | 
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Q. Behind him? A. Yes, behind him. I was standing behind 
him. Do you mean -- I beg your pardon -- do you mean, when he stopped 
suddenly, where was I standing? 

Q. Yes, ma'am. A. Iwas standing in back of him at that last, 

as far as you can get to hold to a seat. 

* 2K 5 a 

Q. Were you looking toward the driver, or away from the driver? 
A. Well, I don't recall exactly, because it all happened so suddenly, I 
hardly know. It just happened in a moment. 

Q. No. I mean when you spoke to the driver, in what direction 

were you looking? A. I was looking toward the front of the bus. 

Q. Toward the driver? A. Toward the driver, yes. 

Q. Now at that point did you see any other traffic? Did you see 
any other car? A. I didn't see anything. 

* x 

58 BY MR. WILLIAMS: 

Q. Now, Mrs. Quisenbury, directing your attention to the time 
when you were on the bus, and just before you spoke to the bus driver, 
could you tell us, if you remember, about where on K Street and 13th 
Street the bus was, with relationship to the center of 13th Street? A. Just 

where was the bus, do you mean, when I spoke to the driver ? 

Q. Yes, ma'am. A, The bus was right almost near the center 
of the middle of the intersection. 

Q. When the bus stopped, Mrs. Quisenbury, did it come toa 

_ complete stop at that time in the center of the street? A. Yes, it did. 

Q. Was that where the driver asked you if you wanted to get off 
the bus? A. He pulled to the island; he pulled over to the island on the 

| righthand side. 

Q. Did he pull to the island before he helped you up? A. No, after 
he helped me up. 

, Q. After he helped you up? A. Yes. 


Q. Mrs. Quisenbury, are you presently. under the care of Dr. Rose? 
ae x * : 


| Q. Is this for your back injury, or some other medication? .A. It 
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is for the back. 
* *” * r 
CROSS EXAMINATION 
BY MR. MC CARTHY: 
* * ca * 3 * 
77 Q. Now, Mrs. Quisenbury, you were seated on the same side of 
this bus as the driver sits when he drives it, weren't you? A, Yes. 
Q. And were you about halfway back, or closer to the rear? 
A. I was a little closer to the rear than that. : 
Q. And the bus did stop at 14th Street? A. It did stop there. 
5 *K 1 | K 
78 Q. Now then, there came a time when you got up just behind the 
driver? A. Yes. 7 
Q. And at that time you said what to the driver? That you wanted 
to get off at 13th? A. Not then, not at that time. I was thinking he was 
going to stop. But after he had passed the stop sign. 
THE COURT: What do you mean, "stop?" Is there a stop sign 
there? Are you talking about a stop sign or a bus stop? 


THE WITNESS: A bus stop. I meant a bus stop. 
* * * * : * 
BY MR. MC CARTHY: | 

Q. Mrs. Quisenburg, is that a bus stop for the Capital Transit 
Company? Is it their sign? A. Well, now, I don't know. I guess perhaps 
it is a stop sign and a bus stop. But the bus does let you off there. 

Q. But you know, do you not, that the Greyhound bus has no stop 
signs in the sense that the transit company has them all over the District? 

79 A. No, Iknowthat.* * * * ! 

a x * % | * 

Q. Now, Mrs. Quisenbury, when you got alongside of the driver, 
slightly to the rear of him, you say you were facing the front ? Is that 
correct? A. It is correct as far as I recall, yes. | | 

Q. Looking out the front windshield. Now did you observe the 
color of the traffic light at 13th and K? A. No. I wasn't looking at the 
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light at all. 

Q. The bus at this time was going at a very moderate speed, 
wasn't he? A. He had been going at a moderate speed, but he had started 
to pick up, is the reason I said to him I wanted to get off there. He 
started to pick up again. 

Q. And did you ever see a taxicab or car cut in front of the bus? 
A. No, I did not. 

* HE * * as 

80 Q. You felt the brakes being applied, and then you went into the 
windshield, striking the windshield? A. What I felt first was my head 
striking the windshield. He stopped it so suddenly it pitched me right 
over, and everybody in the bus screamed. 

| Q. Everybody in the bus screamed? A. ‘Everybody in the bus -- 
‘nearly everybody in that bus screamed. 

| Q. Have you any idea of the speed of the bus at the time this oc- 
curred, at the time you felt the brakes being applied? Was it ten miles 

an hour? A. I don't know anything about the rate of speed; but I do know 

_he was going faster than he had been. I don't know a thing about driving 


a car. ; 
* * * * * 


81 Q. Isee. Now then, you were facing forward, and when you felt 


the brake applied you went forward into the windshield? A. Yes, sir. 
* ae * x * 


Q. But you didn't have ahold of anything, the way I have ahold of 
_ this rail? A. I don't recall holding anything. 
| Q. Now then, you struck the windshield, as I indécetanil it, and 
_ then fell to the floor of the bus, up at the very front of the bus. A. Down 
in the stair, in the steps, yes. 
Q. Near the stair well? A. Yes, down in the viens, 
. Q.. Now the driver had stopped the bus, of course, at this point. 
_ This sudden application of the brakes did bring the bus to a complete 
stop, didn't it? A. That is correct. 
* 5 ae 
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82 Q. Now after arriving at the terminal, you a taken into a 
little office there, were you? A. Yes, I was. ! 
83 Q. And was it at that point that they gave you the little slip? 
A. Just like that. | 
Q. AndIam going to show you a piece of paper, and ask you if 
you can identify it, if you know what that is. | 
Let me ask it this way: Is this the slip that was given to you in the 
office of the Greyhound terminal that morning? A. ‘Yes, sir. 
Q. And, Mrs. Quisenbury, this is your handwriting that appears 
on this slip? A. That is right. 


ak x* ak * | * 

Q. Now, Mrs. Quisenbury, who was present? Was the driver 
present? A. I don't recall whether he was in there or not. But some- 
one else in that office gave me this piece of paper. | 

* * * * - | * 

Q. And then you wrote this out? A. Yes. : 

84 ts * * * | * 

Q. Now, Mrs. Quisenbury, would you look at what has been marked 
as the Defendant's Exhibit 1 for identification and tell me whether or not 
it is not a series of numbered questions down that page -- printed and 
numbered questions. A. Do I see the numbered questions ? 

Q. Yes; there are a series of questions printed on that form. 

A. Yes. | 

* * 3 * | * 

Q. And would you read the first question? A. "Were you a pas- 
senger on the bus at time of accident?" | 

Q. Did you answer it? A. I didn't answer it. 

Q. Iam just asking you to refer to that. Would you read the 
second question? A. "Where did accident occur?" | 

85 Q. Did you answer that in your own handwriting? A. I did. 
Q. What did you say, Mrs. Quisenbury? A. "Thirteenth and K 


Streets, Northwest, Washington." 
x * x aK | * 
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Q. And what is the next question? A. "Were you injured in the 
accident?" 
Q. Did you answer that? A. I didn't answer it. 
ba * * x * 
Q. * * * * What is the next question? A. "Did you witness 
accident? How did accident occur?" 
Q. And did you answer those questions? A. I did. 
Q. Well, would you read what you said? A. "Bus made quick stop, 
after I had pulled cord for" -- and I don't understand that. 
Q. Well that is your handwriting. A. I was so shaken up, I hardly 
7 know what I was writing at this time. 
86 Q. Well, that is your handwriting. A. That is my handwriting. I 
wrote this. 
Q. Well suppose you just read me what you wrote, and then you 
can make what explanation you care to. A. -- "pulled cord for the stop 
and was Standing to get off." 
Q. Now what is the next question, and read it aloud. A. "Do you 
consider bus driver at fault?" 
Q. Did you answer that? A. I said he was not intentionally. 
* x x * * 
Q. * * * * Is there anything more on that form? A. "Remarks 
or observations not covered above." 


Q. "Remarks or observations not covered above." Did you answer 


that? 
Did you make any remarks? A. I made remarks, yes. 

87 Q. Would you read to His Honor and the ladies and gentlemen of 
the jury the remarks that you made? A. "An automobile turned in front 
of bus, and driver had to stop short to keep from striking it." 

* * * * * 
88 REDIRECT EXAMINATION 
BY MR. WILLIAMS: 
Q. Now, Mrs. Quisenbury, directing your attention to the state- 
ment that is Defendant's Exhibit 1, could you explain the circumstances, 
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that is, the surrounding circumstances and your physical circumstances, 
at the time you made that statement, you filled out those questions? A. 
Well, I was very nervous and shaken up, and I made the statement on the 
strength of the fact that the bus driver told me, because I didn't see any 
car, but he told me he did it to avoid an accident, a serious accident. 

THE COURT: Why didn't you put that in your report, then ? 

THE WITNESS: Well, Your Honor, I was shaking and quivering 
so I could hardly write, at the time I wrote that statement. 

THE COURT: Let me see that exhibit. : 

Does that writing look like you could hardly write ? 

THE WITNESS: I can write better than that. _ 

THE COURT: Well is there anything wrong with that writing ? 

THE WITNESS: I don't know whether you would consider it or not. 

89 THE COURT: ‘It is your handwriting. Is there —e wrong 

with it? 

THE WITNESS: The writing is all right. I had erasures there, 
and rubbed out. 


* * * 


BY MR. WILLIAMS: 


Q. I ask you, Mrs. Quisenbury, were you experiencing any pain 
at the time that you were in the office filling out this slip? A. Ihada 


90 violent headache. My head was splitting open, and my knee was 
hurting. And the stocking was into the flesh, even when I got to the 
medical center. | 

Q. Were you suffering from any dizziness of any sort? A. I was 
just quivering all over. 
* aK 
186 Whereupon 
OMAR COSNER, 


called as a witness by counsel for plaintiff and pee first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. MCCARTHY: 
* * 
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Q. Are you bus driver for the Greyhound Corporation? A. Yes, 
sir. 

Q. How long have you been so employed, driving buses for the 
Greyhound Corporation? A. Almost seven years. 

Q. Mr. Cosner, directing your attention to September 3, 1954, 
were you the operator of a coach inbound to the District of Columbia on 
which a lady fell down? A. Yes, sir. 

* xe 5 * * 

Q. And where did this incident occur -- the falling? A. 13th and 

187 K Street. 

Q. Now, Mr. Cosner, where had you last stopped before 13th 
Street? A. 14th Street. 

Q. Do you recall the reason for that stop? A. To discharge a 
passenger. | 

Q. Now then, will you tell his Honor and the ladies and gentlemen 
of the jury what occurred after you started out from 14th Street until the 
time the lady, who is Mrs. Quisenbury, had the fall? A. After I left 
14th Street I proceeded on down K Street, and just as I was entering the 
intersection of 13thandK a car came up on the lefthand side of the bus 
and made a sharp righthand turn in front of me. 

Q. Where was that car going? A. That car went from the left- 


hand lane on my left side, in front of me, and down -- it went through 
into a side street between the buildings. 


THE COURT: What street did it go down? You said it turned right 
in front of you. Did it go down 13th Street? 

THE WITNESS: Yes, sir. There is a street that goes off at an 
angle between K Street and the buildings that sit over to the right. 

* * * mE % 

188 BY MR. McCARTHY: 

Q. Mr. Cosner, how wide in terms of lanes of traffic is K Street 
between, let's say, 13th and 14th? How many lanes of traffic can move, 
let's say, in the direction in which you were going? A. If I remember, 
there is two lanes. 
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Q. Now when you reach 13th Street does K Street change in any 
respect as far as lanes? A. (No response. ) | 
Q. Well, let me ask you this: Is there a service lane and an is- 
land on the right side of K between 13th and 12th? A. Yes, sir. 
Q. The right side of K, you mean the south side ? 
MR. McCARTHY: Iam sorry, sir. Did I say north? 
189 THE COURT: You said the right side of K. 
MR. McCARTHY: It would be right as he was going east, on the 
south side. ! 
THE COURT: That is right. | 
BY MR. McCARTHY: 
Q. And that is a lane that is divided by an island from the main 
travel portion of K? A. Yes, sir. 
Q. Do you think you could draw that on this blackboard? A. I 
believe I could. | 
ak * ae x Oe 
191 Q. Now Mr. Cosner, did this car that you said came around on the 
left side of your bus pass in front of your bus and cut over into this lane 
here (indicating)? A. Yes, sir. | 
Q. What did you do when you saw him sania that turn in front of 
you? A. I had to stop very suddenly. | 
Q. Now why did you stop very suddenly? A. To > keep from hitting 
the car. 





Q. Now Mr. Cosner, up to the time you applied your brakes to 
keep from hitting the car, had you had any conversation with Mrs. 
Quisenbury? A. No, sir. ! 

Q. Were you aware of the fact that she was on ‘i. feet? A. No, 
sir. : 
Q. What were you watching at this time? A. I was watching to 
my right and left on 13th and straight ahead of me. : 
192 Q. All right. Now when you suddenly applied your brakes what 
occurred? Did it stop your bus? A. I stopped, yes. : 
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Q. And where was Mrs. Quisenbury when you first saw her? 

A. She had got up out of her seat and she went by me up against the 
windshield when I made the sudden stop. 

Q. What did you do thereafter? A. I stopped. I was already 
stopped. I helped her up and back into the front seat and asked if she 
was hurt. 

Q. What did she say? A. She complained of her knee being hurt. 

Q. What did you say? A. WellI pulled on out of the intersection 
‘and pulled on over to the curb. 

* * * * * 

Q. Did Mrs. Quisenbury say anything to you while you were here 
relative to what had occurred? A. She said she knew I couldn't help it 
because the cab cut in front of me. 

193 Q. Now then, what did you do thereafter? A. I asked her if she 
thought she needed a doctor and she said she believed she should see a 
doctor; that her knee was hurting. 

I asked her if it would be all right to go on into the Terminal. She 
agreed to that. I took her on into the Terminal and notified my super- 
visor. | 

* ae * od * 

Q. Did you have any more conversation with Mrs. Quisenbury 

_at the Terminal as to either her injuries or what occurred? A. She 

194 said that she didn’t hold me responsible for it, for the accident, 

she knew that I had to either stop suddenly or hit the cab. 

Q. Incidentally, I didn't ask you, Mr. Cosner, but how fast were 
you going at the time that this vehicle cut in front of you? A. I would | 
say from 15 to 20 miles an hour. 

* oe x a 

CROSS-EXAMINATION 


BY MR. WILLIAMS: 
* * * * * 


196 Q. How long had you been operating for the Greyhomd lines — 
along this particular route? A. Before the accident? 
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| Q. Yes, sir. A. About two years. ! 
: | 197 Q. Now did you usually let passengers off of the bus after you had 
. come into the City along the route when they had pressed a buzzer signal- 
ing that they wanted to get off? A. Yes, sir. : 
Q. Now was your buzzer on your bus working that day? A. Yes, sir. 
Q. Do you recall how you happened to come to stop to let the pas- 
senger off at 14th Street? ; 
THE COURT: I guess the buzzer rang. Is that what you are trying 


to ask him? 
- MR. WILLIAMS: Yes, sir. 
THE COURT: He wants to know why you let the passenger off at 
14th Street. 


THE WITNESS: Well, they ring the buzzer and come up to the 

front of the bus as soon as they can and ask to get of. 
BY MR. WILLIAMS: : 

Q. Now the bus which you were operating on September 3rd, 1954, 
was it the type of bus whereby passengers could alight from the center 
of the bus, also? A. No, sir. 

198 Q. Now you testified a moment ago, sir, that a cab cut in front 





of you? A. Yes, sir. | 
Q. Do you know what kind of cab it was? A. No, sir. 
Q. Did you get his license number? A. No, sir. 
Q. Now could you show us on this diagram, Mr. Cosner, exactly 
where your bus was when that cab cut in front of you? A. Yes, sir. | 
Q. Could you come down here and show us ? A (The witness 
approached the blackboard. ) 
| This was the bus (indicating). He came up on te side of me and 
crossed in front of me. 
Q. Would you draw the center line of 13th street there? A. (The 


witness drew a line. ) 
% * & ‘ | & 


199 Q. Now directing your attention to the time you left 14th Street, 
did you hear a buzzer? A. No, sir. | 
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Q. Now you say that when you first noticed Mrs. Quisenbury she 
‘was going up against the windshield in your bus? A. Yes, sir. 
Q. Nothing else before then happened to let you know she wanted 
to get off at 13th and K Streets? A. No, sir. 
Q. Do you recall anyone saying to you, "Driver, I want to get off 


there?" A. No, sir. 
od * * * ae 


203 Q. Directing your attention to September 3rd, 1954, I think you 
testified you had twenty-five passengers on the bus, did you not? A. 


Yes, sir. 
a * * * * 


207 Q. Mr. Cosner, when your bus had come to a sudden stop, if it 
had been left there would traffic traveling east or west -- that, I mean, 
is north or south on 13th Street -- have been blocked? A. It would have 
been blocked going south, I expect. 


* * * bd * 


210 Q. Now while you are there, Mr. Cosner, would you tell us, if 
_you can, where you first became conscious of the fact that there was a 
cab even beside your bus? A. I looked right down in the left-hand cor- 
‘ner of my bus and he was righktthere and I was right on him. 
Q. Was he traveling alongside of you at that time? A. WhenI - 
saw him he was right straight out in front of me. He came upon my 
_left side and cut me off very sharply. 
211 (The witness resumes the stand. ) 
Q. ._ Then do I understand you to say that the very first time you 
noticed the cab or saw it he was directly in front of you? A. Yes,: sir. 
. QQ... Now directing your attention to your progress up K Street 
after you had gone from 14th to 13th, where were you ee A... 
Straight ahead. 
Q. And you kept your eyes stenignt ahead at all times from 14th 
to 13th Street? A. Yes, sir. 
| Q. Did you ever look to the. left or. to. the right of you? A: No, sir. 
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Q. Now you knew of course that there was only one side that 
traffic could possibly proceed along with you, and that was to your left, 
was it not? A. Right. | 

Q. Now do you recall the speed at which you were traveling at the 
time that you entered the 13th Street side of the da Street intersection ? 
A. I judge 15 or 20 miles an hour. 

212 * * * * : * 

THE COURT: Is this intersection covered by traffic lights ? 

THE WITNESS: Yes, sir. I had a green eae I had started from 
the stop at 14th Street. 

BY MR. WILLIAMS: | 
* 3 % * | ak 
213 Q. No, that morning was September 3rd. a how was traffic ? 
A. Just a normal flow of traffic. | 

Q. Did you pass any automobiles from 13th to th on your right 
route? A. No, sir. 

Q. Now as you approached 13th Street, Mr. Cosner, were any 
other automobiles in the same lane with you in the same line? A. I don't 
recall. : 

Q. You were looking straight ahead, weren't you? A. Yes, sir. 

214 Q. Were there any automobiles beside you, to pone left? A. That 
cab must have been there. 

Q. Well, Iam sure of that. Were there any ie automobiles to 
the left of you? A. I don't recall. : 

Q. Do you recall passing a cab between 14th and 13th? A. I 
didn't pass anybody between 13th and 14th. : 

Q. Now in your operation of your bus, Mr. Cosner, do you have 
a rear view mirror in your bus? A. Yes, anda mirror on each side of 
the bus. | 

Q. Well now, do you have one inside the bus which gives youa 
rear view of the inside of the bus from the rear? A. ‘Yes, sir. 

Q. Do you look at that mirror in the ordinary operation of your 
vehicle? A. I was looking straight ahead. I wasn't looking in that mirror. 

| 
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Q. Well, my question was: In the ordinary operation of your 
vehicle do you occasionally look at your mirror? A. If somebody pulls 
the buzzer or sets up or gets up, or gives us a reason to look. 
215 Q. You do look in the mirror? A. I look in the mirror, yes. 
Q. Now afew minutes ago you said that Mrs. Quisenbury got up 
out of her seat. Did you see her? A. No, sir. 
Q. Sir? A. No, sir. 
* * * * * 
Q. Now, Mr. Cosner, from the time you saw this cab you say you 
216 saw, how much time would you say elapsed, if you can give us 
some idea? A. Well, it would be just a few seconds, anyhow. I didn't 
_have no more time than to get my foot off of the throttle and onto the 
brake. 
Q. Would you say it was a simultaneous action? A. It was on my 
part, because I had to either stop or hit that cab. 
Q. Now you stopped as suddenly and as immediately as you possibly 
could, did you not? A. Yes, sir. 
a 5 * * * 

7 Q. Now, Mr. Cosner, immediately after you put brakes on the bus 
217 stopped, and where was Mrs. Quisenbury? A. She was right along- 
side of me. She had caught herself against the handrail in the front of 

- the bus. 
Q. She was standing there holding onto the handrail? A, Yes, sir. 
Q. She never fell? A. She fell -- the impact threw her out and 


_ in the windshield in the front of the bus. 
* * * ok * 


218 Q. Now as this taxicab cut in front of you, as you say, and before 
you slammed the brakes on as you say you had to do, did you say any- 
thing to the passengers or anything to anybody before you did it? A. No, 

219 sir. | | ee 

| Q. Did you give them any sign or signal that there was going to 

be a sudden stop? A. No, sir. _ 

* * * 
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301 ON PLAINTIFF'S MOTION FOR DIRECTED VERDICT 
MR. WASHINGTON: I would like to make a motion for a directed 
. verdict. We rely on the same case. | 

THE COURT: Well, your motion is denied, too. 

MR. WASHINGTON: May I state the ground ? 

THE COURT: Yes. | 
MR. WASHINGTON: The defendant relies on sudden emergency in 

this case. Under the decision in this case the defendant must also show 

that he was not negligent in the events leading up to this sudden emer- 

> gency. | 

THE COURT: There is nothing to show that he was. 

MR. WASHINGTON: Now there is one fact that stands out and is 
not contradicted, and brought in by the defendant's own witness. The bus 
driver testifies that as he went in he was looking straight ahead, not ob- 
serving traffic one way or another but straight ahead. He had blinders 
on. Consequently -- ! 

THE COURT: We can find he did say that he was looking straight 
ahead. But I think if you go back to his testimony that when he entered 
the intersection he also looked to the right and to the left -- 

MR. WASHINGTON: I don't recall all of that testimony at all. 

302 Furthermore, we state under the facts of this case he said that he 
only saw this car when it was directly in front of him. 

MR. McCARTHY: You are mis-stating the evidence. He stood 
along beside the blackboard and Mr. Williams asked him and he said, 

"I looked out my left window and here was this car coming up on my left 
side." | 

* * * a | * 

382 (At 10:35 a.m., counsel having been in chambers: :) 

THE COURT: Will counsel come to the bench, please. 

(At the bench:) : | 

THE COURT: (Reading from American Jurisprudence, Negligence, 
309). ‘When such prima facie case is made" -- which you have made -- 

MR. WASHINGTON: Yes 
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THE COURT: -- " it is incumbent upon the defendant to offer 
proof in rebuttal of the plaintiff's case, but not to the extent of pre- 
ponderating evidence. The defendant, however, is not required as a 
matter of law to produce evidence in rebuttal; he may decline to offer 
evidence at the peril of an adverse verdict. In the offer of evidence, 
the plaintiff may introduce other evidence in reply, and the jury may 
finally determine whether the plaintiff is entitled, by the greater weight 
of all the evidence, to an affirmative answer to the issue, for through- 
out the trial the burden is upon him to show by greater weight of evi- 
dence that he is entitled to such answer." 
MR. WASHINGTON: That is fine, when the defendant enters a 
general denial, Your Honor. 
MR. McCARTHY: Your Honor, just for the purposes of the re- 
383 cord here, we have had several conferences in chambers over 
- some difficulty in preparing the charge. I think my client is entitled 


- to a direction at this time and I would like to so move on this record. 


THE COURT: I will deny the motion. 
MR. WASHINGTON: I would like to renew our motion for directed 
verdict, for the record, Your Honor, and have that denied as well. 
THE COURT: That is denied. 
All right. 
(Counsel having returned to trial tables:) 
JUDGE'S CHARGE TO THE JURY 
THE COURT: *** *K * 
The plaintiff claims that she was thrown violently and forcibly 
- against the instrument panel and windshield, and into the stairwell of 
_ the bus, by a sudden and abrupt application of the brakes. The plain- 
tiff also claims that the defendant's negligence was that the bus driver 
_ failed to give full time and attention to the operation of the vehicle, and 
failed to exercise the required degree of care under the circumstances, 
384 and that the defendant operated the bus at an excessive rate of 
_ speed; and that as a result she sustained certain injuries, about which 
, you have heard evidence. 
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= The defendant denies that it was in any way negligent in the opera- 
tion of the bus on September 3d, 1954. The defendant's position is that 


while the plaintiff was a passenger on the bus, another vehicle, an auto- 


mobile operated by a person unknown to the defendant, was operated in 
a careless and negligent manner and caused the defendant's vehicle to 
come to a stop; and that if the plaintiff sustained injuries, such injuries 
were due to the negligence and carelessness of the operator of the other 


y 


vehicle. ! 
5 ae * * | * 
aa 392 Now in civil actions, ladies and gentlemen of the jury, the party 


who asserts the affirmative of an issue must carry the burden of proof. 
In other words, the burden of proof as to that issue is on that party. 
This means that if no evidence were given on either side of such issue, 
your finding as to it would have to be against that party. 

When the evidence is contradictory, the decision must be made 
according to the preponderance of the evidence, by which is meant such 
evidence as when weighed with that opposed to it has the more convinc- 
ing force and from which it results that the greater probability of the 
truth lies therein. 

Should the conflicting evidence be evenly balanced in your minds, 
so that you are unable to say that the evidence on either side of the issue 
preponderates, then your finding must be against the party carrying the 
burden of proof, namely, the one who asserts the affirmative of the 
issue. | 

393 In other words, the plaintiff in this case has the burden of proving 
by a preponderance of the evidence, one, that the bus driver was negli- 
gent in the operation of the bus on September the 3d, and further that as 
a result of that negligence she sustained injury. | 

In this case the defendant has asserted an affirmative issue that 
the cause of the injury was attributable to the negligence of an auto- 
mobile driver who suddenly without warning cut in front of the bus, 
necessitating the bus to stop. And in that state of the case the burden of 
proof is on the defendant to establish that the sole proxim ate cause of the 
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accident was the negligence of the third party in the operation of the 
automobile. 
| Ladies and gentlemen of the jury, the mere fact that an accident 
happened, considered alone and nothing else, does not support an in- 
ference that some party or any party to this accident was negligent, 
because in this case the plaintiff is not relying upon the doctrine of res 
‘ipsa loquitur -- which, literally translated, means speaks for itself. 
The plaintiff in this case has relied upon specific acts of negligence. 
* x * He 9 
394 Now at the outset of this trial, ladies and gentlemen, each party 
to this lawsuit was entitled to the presumptions of law that every person 
takes ordinary care of his own concerns and that he obeys the law. These 
presumptions are a form of prima facie evidence and will support find- 
ings in accordance therewith in the absence of evidence to the contrary. 
Where there is other evidence that conflicts with such presumption, it is 
the jury's duty to weigh the evidence against the presumption, and any 
evidence that may support the presumption, to determine which if either 
preponderates. Such deliberations of course shall be related to and in 


accordance with my instructions on the burden of proof. 
| * * * * * 


395 Now in this case, ladies and gentlemen of the jury, the degree of 


care required by a common carrier, that is, a motor bus, is a little 
different than ordinary care. Carriers of passengers are required to 
exercise the highest degree of care, vigilance and precaution, for the 
) safety of those it undertakes to transport, and are liable for the slighest 
negligence. 
396 You are instructed that it is the claim of the plaintiff that the de- 
fendant was negligent in certain respects: First, in that.the employee 
_ of the defendant brought the bus to a stop in a sudden, unusual and un- 
expected manner; second, in that the said employee failed to give full 
_ time and attention to the operation of the said vehicle. . And if you be- 
_ lieve from the evidence adduced that the bus driver did any or all of 








25 ! 
these things so specified, and you believe it by a preponderance of the 
evidence, and you further find that a bus driver of reasonable skill, 
foresight and prudence would not have acted in such a manner or would 
not have found it necessary to act in such a manner, then it is your 
duty to find that the defendant's bus driver was negligent; and if you 
further find that this negligence proximately caused the injuries to the 
plaintiff, then your verdict must be for the plaintiff. 

You are also instructed that if you find that an automobile did 
Swerve into the path of the defendant's bus, but that the sudden and vio- 
lent unexpected stopping of the bus was not necessary to avoid a collision, 
or that the driver of the bus could have stopped said bus sooner than he 
did, then it is your duty to find that the driver was negligent and, if you 
find that this negligence was the proximate cause of the plaintiff's in- 
juries, return a verdict for the plaintiff. | 

397 x + Bo * ! * 

You are also instructed that if you find that no sudden emergency 
existed in that no automobile suddenly swerved in the path of the said 
bus, and you further find that the defendant's bus driver made a sudden 
and violent stop which caused the plaintiff to be thrown forcibly and vio- 
lently into the instrument panel and windshield and then into the stairstep- 
well of the bus, then it is your duty to find that the defendant's bus driver 
was negligent; and if you find that his negligence was the proximate cause 
of the plaintiff's injuries, then you must return a verdict for the plaintiff. 

ae bs x * : x 

398 The highest degree of care means reasonable care in the super- 
lative degree. In other words, a common carrier is bound to exercise 
all the care, skill and foresight within reason, practical under the cir- 
cumstances, and to use the utmost care and diligence to prevent an 


accident. | 
* * * * | * 
400 The issues in this case are fairly simple, although it may sound 





very complicated, ladies and gentlemen of the jury. | There doesn't 
seem to be any question but that the bus came to a sudden stop, and there 
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doesn't seem to be any question but that the plaintiff was thrown up 
against the windshield. And there doesn't seem to be any question but 
that she did sustain some injury. I don't know the extent, because that 
is a matter for the jury to decide. The issues are clearly marked: 

No. 1, was the bus driver negligent and was his negligence the 
proximate cause of the plaintiff's injuries ? 

No. 2, did he make an emergency stop which he was justified in 
doing to avoid a more serious accident, a collision with another car? 
Because his duty does not run to this plaintiff alone, in the operation of 
that bus. It runs to all the other passengers in that bus, also. 

* * * * x 

402 The crux of this case depends of course upon how you find in re- 
lation to this alleged emergency stop. A carrier is not liable for injuries 
to a passenger resulting from the application of the emergency brakes 
in order to avoid or prevent an imminent danger not otherwise avoidable 
and reasonably believed to be attendant with more serious consequences 
than the sudden application of the brakes. 

Where the danger sought to be avoided by the sudden application 
of the brakes is due to the carrier's negligence, the carrier of course 
will not be excused from liability for the injury to the passenger oc- 
_casioned by the sudden stopping of the bus. 

* a ue cs 

403 Now the crucial question is not what the busman did after he was 

faced with the emergency of the unidentified driver of the other car, but 

how he happened to become involved in the emergency. Were the circum- 
stances such that he by proper care and foresight should have appre- 
hended the danger of a collision? If so, of course it became his duty to 
do all that he could reasonably do to avoid the impending danger. | 

7 These are the questions that fall upon you to decide. Upon their 
solution hangs the ultimate decision as to whether the evidence did pre- 
ponderate in favor of the plaintiff's charge that the bus driver was negli- 


gent in the operation of the bus. 
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Whether the emergency which required the sudden stop was 
created by the failure of the bus driver to keep a reasonable lookout 
and anticipate the actions of the driver of the unidentified automobile 
is a question of fact for you as jurors to decide. : 
* * * * | * 

404 The other issue for you to determine in the case on the question 
of liability is the question of the sudden stop and the emergency. If you 
find that through no fault of the defendant or any negligence of the defen- 
dant the sudden stop was necessary in order to avoid a more serious 
collision with an automobile of an unidentified character, then of course 
you must resolve that issue in favor of the defendant and return a ver- 

405 dict for the defendant. : 

aK : * * * ; * 

409 Is there anything else? 

MR. MC CARTHY: May we approach the bench, if Your Honor 


please? | 
THE COURT: Yes. : 
at * * * Oo 
MR. MC CARTHY: And I would like to note an objection to this 
410 burden of proof proposition. 


THE COURT: I don't blame you. I am not too sure of it. 

MR. MC CARTHY: And incorporate everything we have discussed. 

THE COURT: All right. | 

MR. WASHINGTON: I would like to make died same objection to 
the burden of proof. | 
THE COURT: I have given you all the benefit of it. 


MR. WASHINGTON: I know you did. : 
* * * * ox 





| In Whe Buited States Court of Appeals 


FOR THE DISTRICT. OF COLUMBIA CIRCUIT 


' United States Court of Appeals 


NO. 14,350 | For the 
i District of Calumbia Crreulé 


FILED APR 241958 


ELIZABETH QUISENBURY, 
APPELLANT 


VS. 


CAPITOL GREYHOUND LINES, INC. 
APPELLEE 


~" ‘ é 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


JOSEPH S, McCARTHY 
WILBERT McINERNEY 
« EDWARD ©, DONAHUE 


One Thoigsand Connecticut Aveme; ” 
: N, W. ~~ , 


ee ye Oe Se = 
nat deen ge TARR 





TABLE OF CASES CITED 
Capital Transit Co. v. Jackson, 80 U.S. App. D. C. 162, 
149 F. 2d 839, cert. den. 326 U.S. 762, 66S. Ct. 
143, 90 L. Ed. 459.4 


Cole v. Capital Transit Co., 90 U.S. App. D.C. 289, 
195 F. 2d 568 


Loketch v. Capital Transit Co., 
Dp, &. , 248 F. 2d 609 


Safeway Stores v. West, 86 U.S. App. D. C. 99, 
——s OF. 2d 25 


Sweeney v. Erving, 228 U.S. 233, 33S. Ct. 416, 
57 L. Bd. $15. 


Underwood v. Capital Transit Co., 87 U.S. App. D.C. 
68, 183 F.:2d 822 


Wichita Transportation Co. v. Braly, 150 F. 2d 315, 
1945, 9 Cir 





COUNTERSTATEMENT OF CASE 


One very important point should be made clear to this Honorable 
Court at the outset of consideration of this appeal. It is that the appellant, 
plaintiff below, elected not to proceed upon the theory of ‘‘res ipsa loquitur’’ 
but rather pitched her case upon specific negligence, although, as will be 
demonstrated, the trial judge in his rulings made ave lable to her the infer- 


| 
ence which in this jurisdiction develops when the doctrine is properly in- 


voked. | 


1 
| 


SUMMARY OF ARGUMENT | 


| 

When a plaintiff in a personal injury action is aided by an infer- 
ence based upon the proof of a fact, or series of ae tending to show 
negligence of the defendant, the plaintiff has weuévdlauks made out a prima 
facie case and is entitled to go toa jury. : 

However, the inference raised does not compel the jury to return 
a verdict in plaintiff’s favor. The jury may find that de evidence intro- 
duced by the defendant predominates, and even in situations where the 
defendant offers no evidence to offset the inference, it is the rule in the 
District of Columbia that the jury may disregard the inference of negli- 
gence and find for the defendant. ! 

Accordingly, in the instant case wherein the — below accorded 
plaintiff the benefit of the inference raised by invoking the doctrine of 
‘tres ipsa loquitur’’ and the defendant offered evidence tending to explain 
why it was necessary for its bus driver to suddenly apply his brakes, the 
issues were factual ones to be decided by the jury. ! 


The trial judge’s charge to the jury accurately and fairly stated 


the legal principles which the jury was to apply to the facts. This is 








particularly true in respect to the burden of proof which, the jury was 


instructed, was upon the plaintiff as to the issue of defendant’s negligence; 


and upon the defendant as to its affirmative defense. 
ARGUMENT 


The first two points raised in appellant’s brief seem indistinguish- 
able, hence will be discussed together. 

There is no doubt that, despite appellant's, hereinafter plaintiff, 
election not to avail herself of the doctrine of ‘‘res ipsa loquitur’’, the 
trial judge by rulings made the inference set up by the doctrine available 
to her. The only testimony offered by plaintiff as to the incident giving 
rise to the litigation came from her own lips. It is included in toto in 
the Joint Appendix 6-13. When the plaintiff rested appellee, hereinafter 
defendant, moved for a directed verdict in its favor upon the basis that 
there was no evidence of any specific negligence shown and, since the mere 
happening of the sudden stopping alone raises no inference of negligence 
unless aided by ‘‘res ipsa loquitur’’, the plaintiff’s evidence made out no 
case against. it. 

The trial judge in denying said motion ruled that upon her proof 
a ‘prima facie’’ case had been established. In other words, plaintiff was 
given the benefit of the inference of ‘‘res ipsa’’ which established a prima 
facie case to be decided by the jury. Cole v. Capital Transit Co., 1952, 
90 U.S. App. D. C. 289, 195 F. 2d 568. This is made abundantly clear when 


reference is made to the trial judge’s remarks after a prolonged conference 


in chambers concerning the charge (J. A. 21, 22). 
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And even plainer when one notes that plaintiff does not assign as 
error that portion of the charge in which the trial judge told the jury that 
**res ipsa’’ did not apply to this action. | 

Plaintiff apparently seeks a ruling that the inference which the 
trial judge accorded to her case was of sucha convincing and compelling 
character that, as a matter of law, it preponderated over the evidence 
offered by defendant and entitled her to a directed verdict at the close of 
all the evidence. But the decisions of this court make it quite clear that 
the inference raised is entitled to no such dignity, and furthermore that 
a holding such as sought utterly and completely usurps the function of 
the jury. : 
Many cases in this circuit speak of the import of the inference 
upon which this case was submitted to the jury. Sweene y v. Erving, 1913, 
228 U.S. 233, 33 S. Ct. 416, 57 L. Ed 815; Capital Trausit Co. v. Jackson, 
1945, 80 U.S. App. D. C. 162, 149 F. 2d 839, 161 A.L.R. 1110, cert. den. 
326 U.S. 762, 66S. Ct. 143, 90 L. Ed. 459; Safeway Stores v. West, 1950, 
86 U.S. App. D. C. 99, 180 F. 2d 25; Underwood v. Capital Transit Co., 
1950 87 U.S. App. D. C. 68, 183 F. 2d 822; Cole v. Capital Transit Co., 


Supra. | 
In Underwood, supra, this Court in discussing the inference said 
at 69: 


**But the mere fact that the inference exists in 
contemplation of law as a mechanical device to take the 
case to the jury does not compel its acceptance by the 
triers of fact. They are at liberty to decide for them- 
selves whether the preponderance is with the plaintiff 
even where there is no evidence to countervail the in- 
ference.”’ | 


Obviously therefore, even if defendant herein had introduced no evidence 
in defense of plaintiff's case, plaintiff would not have been entitled to a 


directed verdict. 





Where, as here, the defendant offered testimony of its driver who 
explained why the sudden stop was made necessary, and offered evidence in 
the form of a witness statement which clearly corroborated the testimony 


of the bus operator although plaintiff attempted on the stand to water down 


its import (J.A. 11-13), isn’t the ultimate issue one to be submitted to the 


jury? 

Defendant has no quarrel with the law as expressed in Wichita 
Transportation Corp. v. Braly, 150 F. 2d 315, 1945, 9th Cir., or Loketch v. 
Capital Transit Co., 1957, U.S. App. D.C. , 248 F. 2d 609, 
wherein it was stated that liability would attach if the carrier by any 
negligence on tts part caused or contributed to the emergency. But isn’t 
this also a question to be decided by the jury based upon the evidence? 
Even the plaintiff seems to agree for she cites and underscores on pg. 8 
of her brief language from Braly, supra, holding exactly that. 

Cole, supra, and Loketch, supra, lend full support to defendant’s 
ee that these are jury questions. Plaintiff cannot and does not 
question the accuracy of the trial judge’s instruction on this phase of her 


case (J. A. 26, 27). 


The plaintiff lastly assigns as error that portion of the charge 
having to do with the burden of proof apparently contending it was incon- 
sistent, therefore confusing; and alternatively, it appears, that if under 
our decisions the burden of proof in sudden stopping cases of passengers 
against carriers remains upon the plaintiff throughout the case, then the 
court should reverse this judgment based upon a jury verdict and hold that 


in this type of case the burden of proof is upon the defendant. 
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As to the contention that the charge on burden was inconsistent, 
defendant asserts that a reading of the pertinent language clearly indicates 
its propriety (J. A. 23, 24). The essence of it is that one who asserts the 
affirmative of an issue has the burden of proving it; that is, the plaintiff 
the burden of proving the defendant’s negligence by the preponderance of 
the evidence, and the defendant the burden of proving those facts which it 
affirmatively raises in defense of plaintiff’s proof, and which, if found 
by the jury to preponderate, would result in a verdict fol the defendant. 

The learned trial judge had considerable difficulty in framing 
his charge because when the evidence was critically reviewed there did not 
appear to be more than a mere scintilla of evidence showing Specific negli- 
gence of defendant, and the judge had great difficulty in decing a jury 
question at all unless plaintiff was aided by ‘inference’, Unfortunately 
the judge’s remarks were made in chambers out of the presence of the 
reporter, however an intimation of the problem he faced may be gleaned 
from his remarks to plaintiff’s counsel when counsel objected to the charge 
after it had been given to the jury (J. A. 27). : 

The proposition that in actions for damages growing out of negli- 
gence in which it is the plaintiff’s theory that the defendant was negligent 
in certain specific ways the burden of proof is upon the plaintiff at all 
times is so well settled as not to require authorities. It is also established 
that when a plaintiff has proved his case in law sufficiently to overcome 
a motion for directed verdict, then the burden of going forward shifts to 
the defendant to prove his defense to plaintiff’s claim. | 

Moreover, even in cases in which the plaintiff is aided by the 
inference raised by the doctrine of *‘res ipsa loquitur’’ the burden of 


proct does not shift to the defendant. As was Said in Genital Transit Co. 
v. Jac ackson supra, at 164: 


**Some of the decisions hold that a ‘presumption’ 
arises, some a ‘permissible inference,’ others a ‘prima 
facie case,’ and in still others that the burden or proof 
is shifted to the defendant. The confusion is added to by 
the continued use of the words res ipsa loquitur to de- 
scribe all of these rules without distinguishing among 
them. But whatever the result of the application of the 
rule in other jurisdictions, in the District of Columbia 
the rule is that, when res ipsa is applicable, it permits 
an inference of negligence and thus establishes a prima 
facie case, or, in other words, makes a case to be decided 
by a jury. But it does not shift the burden of the proof. 
When all the evidence is in, the question for the jury 
still is whether the preponderance is with the plaintiff.’’ 


The construction urged by plaintiff herein cannot even find sup- 
port in logic or reason. 
For the foregoing reasons appellee prays that this Honorable 


Court affirm the judgment entered upon the jury verdict. 
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